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Dated                                                    2020
for

(1) CHESHIRE & WARRINGTON LOCAL ENTERPRISE PARTNERSHIP                                                                                                                                      

with

(2) [


] COUNCIL

acting as lender

FACILITY AGREEMENT

Note: Table of Contents to be reinstated once document in agreed form.

This agreement is dated                                                                        2020
Parties

(1) Cheshire & Warrington Local Enterprise Partnership, a private limited company by guarantee incorporated in England and Wales (registered company number 04453576) and with its registered office address at Wyvern House Floor 1, Wyvern House, The Drumber, Winsford, Cheshire, England, CW7 1AH (the Borrower); and
(2) [


] Council as lender (the Lender). 

Agreed terms

1. Definitions and interpretation

Definitions

The following definitions apply in this agreement.

Affiliate: in relation to any person, a Subsidiary of that person or a Holding Company of that person or any other Subsidiary of that Holding Company.
Amortisation Schedule: in respect of each Loan, the amortisation schedule agreed between the parties prior to the drawdown of that Loan, and which shall:

a) assume (unless otherwise agreed in writing between the Lender and the Borrower) that 80% of the projected Retained Business Rates from the property within the relevant Project will be applied to service the principal and interest in respect of that Loan; and
b) set out any prepayment or early repayment charges applicable to that Loan,

incorporating such changes which are agreed between the parties from time to time. 
Anniversary: an anniversary of the date of this agreement.
Available Facility: the undrawn balance of the Facility from time to time.
Availability Period: the period from and including the date of this agreement to and including the third Anniversary (or such longer period as may be agreed in writing between the parties).
Business Day: a day other than a Saturday, Sunday or a public holiday in England when banks in London are open for business.
Change of Control: a situation where the Lender ceases to be a member of the Borrower as a result of its administrative area being moved into the area of another local enterprise partnership (in this Agreement, a Replacement LEP ).
Cheshire Science Corridor Enterprise Zone: the Cheshire Science Corridor Enterprise Zone within the meaning of The Capital Allowances (Designated Assisted Areas) Order 2016 and the memorandum of understanding between The Secretary of State for Communities and Local Government, the Local Authorites and the Borrower dated 1 April 2016, in each case as amended, restated or re-enacted from time to time.
Commitment: the principal amount of the Facility set out in clause 2, to the extent not cancelled or reduced under this agreement.
Confidential Information: all information relating to the Borrower, the Finance Documents or the Facility of which the Lender becomes aware in its capacity as Lender, which is received by the Lender from the Borrower (or any of the Borrower's advisers) in whatever form, but excluding any information:
a) that is or becomes public information other than as a direct or indirect result of any breach by the Lender of clause 20;

b) is identified in writing by the Borrower (or any of the Borrower's advisers) at the time of delivery as non-confidential; or

c) is known to the Lender before it is disclosed to the Lender by the Borrower (or any of the Borrower's advisers) or is lawfully obtained by the Lender from another source, in either case, through no breach of confidentiality by the Lender.

Confidentiality Undertaking: a confidentiality undertaking in the form agreed by the Borrower and the Lender.
Delivery Plan and Budget: the Borrower's annual delivery plan and its annual strategic plan and budget, each as approved by the LEP Board from time to time.

Development Documents: in respect of any Project, to the extent applicable in respect of that Project, each building contract; consultant appointment; collateral warranty and contractor parent company guarantee in respect of that Project, and any other document in respect of that Project which has been designated as such by the Lender and the Borrower.
Drawdown Date: the date on which a Loan is made, or is to be made. 
Drawdown Request: a drawdown request, substantially in the form set out in Schedule 2.
Event of Default: any event or circumstance listed in clause 18.1 to clause 18.12.
EZ: the Cheshire Science Corridor Enterprise Zone.
EZ Account: an accounting record of the Borrower setting out details of amounts received and paid by the Borrower in connection with each Project and each Loan.
Facility: the term loan facility made available under this agreement. 
Finance Document: this agreement, any Security Agreement, any Drawdown Request and any other document designated as such by the Lender.
Financial Year: the annual accounting period of the Borrower ending on or about 31 March in each year or such other date as the Borrower shall agree with the Lender from time to time.
GAAP: generally accepted accounting principles in the United Kingdom including IFRS.

Grant: a grant made available or to be made available by the Borrower out of the proceeds of a Loan for the purpose of carrying out a Project.
Grant Funding Documentation: in respect of any Project, the grant funding agreement entered into or to be entered into between the Borrower and the Grant Recipient, and all Security provided by the Grant Recipient and any third party under the terms of that agreement.
Grant Recipient: the recipient of a Grant.
Grant Recoveries: all sums received by the Borrower by way of clawback or recovery of any Grant, less the reasonable costs and expenses incurred by the Borrower in recovering them.
Holding Company: in relation to a person, any other person in respect of which it is a Subsidiary.
IFRS: international accounting standards within the meaning of the IAS Regulation 1606/2002 to the extent applicable to the relevant financial statements.
Increased Costs: any:
a) reduction in the rate of return from the Facility or on the Lender's (or its Affiliates') overall capital;

b) additional or increased cost; or

c) reduction of any amount due and payable under any Finance Document,

which is incurred or suffered by the Lender or any of its Affiliates that is attributable to the Lender having entered into the Commitment or funding or performing its obligations under any Finance Document.

Indebtedness: any obligation to pay or repay money, present or future, whether actual or contingent, sole or joint and any guarantee or indemnity of any of those obligations.
Interest Payment Date: each date specified in an Amortisation Schedule for the payment of interest in respect of a Loan.
ITA 2007: the Income Tax Act 2007.
Investment Period: in respect of each Loan, the period beginning on the Drawdown Date of that Loan and ending on a date to be agreed between the parties (which date shall not in any event be later than 24 months after the practical completion of the Project in respect of which that Loan has been made).
Legal Reservations: each of the following:
a) the principle that equitable remedies may be granted or refused at the discretion of a court and the limitation of enforcement by laws relating to insolvency, reorganisation and other laws generally affecting the rights of creditors;

b) the time barring of claims under the Limitation Act 1980, the possibility that an undertaking to assume liability for or indemnify a person against non-payment of stamp duty may be void and defences of set-off or counterclaim; and

c) similar principles, rights and remedies under the laws of England and Wales.
LEP Board: means the Board as defined in the Borrower's articles of association.
Loan: a loan made or to be made by the Lender to the Borrower under this agreement or the principal amount outstanding for the time being of that loan.
Local Authorities: the Lender, [


] Council and Warrington Borough Council.
Margin: 2.05% per annum.
Material Adverse Effect: a material adverse effect on:
a) the business, assets or financial condition of the Borrower;

b) the ability of the Borrower to perform its obligations under the Finance Documents; and/or

c) the validity or enforceability of the Finance Document or the rights or remedies of the Lender under the Finance Documents.
Original Financial Statements: the audited financial statements of the Borrower as delivered to the Lender under clause 4.1 and Part A of Schedule 1.
Permitted Security: any Security arising under:
a) a Security Agreement;

b) any liens arising by operation of law and in the ordinary course of the Borrower's business and not as a result of any default or omission by the Borrower;

c) any normal title retention arrangements included in a supplier's standard conditions of supply of goods acquired by the Borrower in the ordinary course of trade;

d) any netting or set-off arrangement entered into by the Borrower in the ordinary course of its banking arrangements for the purpose of netting debit and credit balances;

e) security created or outstanding in relation to a particular Project with the Lender's prior written consent; and

f) any other security granted by the Borrower with the Lender's prior written consent.
Potential Event of Default: any event or circumstance specified in clause 18.1 to clause 18.12 which would, on the giving of notice, expiry of any grace period, making of any determination under the Finance Documents or satisfaction of any other condition (or any combination thereof), become an Event of Default.
Project: an investment made by the Borrower in a project within the boundaries of the Cheshire Science Corridor Enterprise Zone and which has been approved by the Lender's credit committee, the Cheshire Science Corridor Enterprise Zone Board and (where the Borrower's investment in that project is in excess of £2,500,000) the Borrower's board of directors.
PWLB: the statutory body called the Public Works Loan Board and which operates within the United Kingdom Debt Management office, an executive agency of HM Treasury, or any replacement of that body from time to time.
PWLB Rate: in respect of each Loan the PWLB fixed interest rate (for Standard Rate Loans made on an annuity basis) or such other rate as the Lender may use for a particular Loan, but in each case as agreed between the Lender and the Borrower prior to the drawdown of that Loan and set out within its Amortisation Schedule.
Qualifying Lender: is:
a) a lender that is beneficially entitled to interest payable in respect of an advance under a Finance Document and (i) is a bank (as defined for the purpose of section 879 of ITA 2007) making an advance under a Finance Document and is within the charge to United Kingdom corporation tax for any payments of interest made in respect of that advance (or would be within such charge for such payments apart from section 18A of the Corporation Tax Act 2009); or (ii) that made an advance under a Finance Document and was a bank (for the purposes of section 879 of ITA 2007) at the time that that advance was made and is within the charge to United Kingdom corporation tax for any payments of interest made in respect of that advance; or

b) a lender that is a building society (as defined for the purposes of section 880 of ITA 2007) making an advance under a Finance Document; or
c) a local authority (as defined in section 999 of ITA) or another of the entities listed in section 936 of ITA.

Retained Business Rate Income: the income held at the date of this agreement and received on or after the date of this agreement by the Borrower from the Local Authorities in respect of the Retained Business Rates, less any such income which is approved from time to time by the LEP Board for use on operational and other activities of the Borrower within the Delivery Plan and Budget.
Retained Business Rates: the business rates received by the Local Authorities in respect of the properties within the Cheshire Science Corridor Enterprise Zone.
Security: any mortgage, charge (whether fixed or floating, legal or equitable), pledge, lien, assignment by way of security or other security interest securing any obligation of any person or any other agreement or arrangement having a similar effect.
Security Agreement: a security agreement over the Grant Funding Documentation (and the rights of the Borrower thereunder) relating  to a Project, entered into or to be entered into by the Borrower in favour of the Lender in the agreed form.
Security Assets: any assets or rights of the Borrower which are from time to time secured in favour of the Lender under a Security Agreement.
Sterling and £: the lawful currency of the United Kingdom.
Subsidiary: a subsidiary within the meaning of section 1159 of the Companies Act 2006 or a subsidiary undertaking within the meaning of section 1162 of the Companies Act 2006 or, in the case of the Borrower, a subsidiary within the meaning of section 271 of the Housing and Regeneration Act.
Tax: any tax, levy, impost, duty or other charge, fee, deduction or withholding of a similar nature (including any penalty or interest payable in connection with the failure to pay, or delay in paying, any of these).
Tax Credit: a credit against, relief or remission for, or repayment of, any Tax.
Tax Deduction: a deduction or withholding for, or on account of, Tax from a payment under a Finance Document. 
Tax Payment: either the increase in a payment the Borrower makes to the Lender under clause 12.1 or a payment under clause 12.2.
Termination Date: in respect of each Loan, the date identified in its Amortisation Schedule as the latest date for repayment of that Loan.
Unpaid Amount: any amount due and payable but unpaid by the Borrower under the Finance Documents.
VAT: value added tax as provided for in the Value Added Tax Act 1994 and any other tax of a similar nature.
Interpretation

In this agreement:

(a) clause, Schedule and paragraph headings shall not affect the interpretation of this agreement;

(b) a reference to a person shall include a reference to an individual, firm, company, corporation, partnership, unincorporated body of persons, government, state or agency of a state or any association, trust, joint venture or consortium (whether or not having separate legal personality);
(c) a reference to a party shall include that party's successors, permitted assigns and permitted transferees;

(d) a reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time;
(e) a reference to a document in agreed form is to that document in the form agreed by the Lender and the Borrower and initialled by or on their behalf for identification;
(f) a reference to continuing in relation to an Event of Default means an Event of Default that has not been remedied or waived; and
(g) any accounting terms that are not specifically defined in this agreement shall be construed in accordance with GAAP.

Schedules

The Schedules form part of this agreement and shall have effect as if set out in full in the body of this agreement. Any reference to this agreement includes the Schedules.

2. The Facility

The Lender grants to the Borrower a secured Sterling term loan facility of a total aggregate principal amount not exceeding £10,000,000 on the terms, and subject to the conditions, of this agreement.

3. Purpose

Purpose

The Borrower shall use all monies borrowed by it under this agreement towards the funding of Projects.

Monitoring

The Lender is not obliged to monitor or verify how any amount borrowed under this agreement is used.

4. Conditions precedent

Initial conditions precedent

The Borrower may not deliver a Drawdown Request unless the Lender has received all the documents and evidence specified in Part A of Schedule 1 in form and substance satisfactory to the Lender. 

Further conditions precedent

The Lender's obligation to make a Loan is subject to the further conditions precedent that, on both the date of the Drawdown Request and the Drawdown Date:

(a) the Lender has received all the documents and evidence specified in Part B of Schedule 1 in form and substance satisfactory to the Lender (acting reasonably);

(b) the Amortisation Schedule in respect of that Loan has been agreed between the Lender and the Borrower;

(c) the representations and warranties in clause 16 are true and correct and will be true and correct immediately after the Lender has made the proposed Loan; and

(d) no Event of Default or Potential Event of Default is continuing or might result from the proposed Loan.

Waiver

The conditions specified in this clause 4 are inserted solely for the Lender's benefit. The Lender may waive them, in whole or in part and with or without conditions, without prejudicing the Lender's right to require subsequent fulfilment of such conditions.

5. Drawdown

Delivery of a Drawdown Request

The Borrower may request a Loan by delivering a completed Drawdown Request to the Lender by not later than 11.00 a.m. on the third Business Day before the proposed Drawdown Date (or such shorter time as agreed by the parties).

Completion of a Drawdown Request

A Drawdown Request:

(a) may only specify a single Loan;

(b) shall only be regarded as having been completed if:

(i) the requested Drawdown Date is a Business Day before the end of the Availability Period; and
(ii) the Loan requested is for a minimum of £500,000 (or such lesser amount agreed by the Lender) or, if less, the Available Facility; and
(c) once it has been delivered, is irrevocable.

Cancellation of unused Facility

If any amount of the Facility is not drawn during the Availability Period, that undrawn amount shall be cancelled automatically at the end of the Availability Period.

6. Interest

Calculation of interest

The rate of interest on each Loan is the percentage rate per annum which is the aggregate of:

(a) the Margin; and

(b) the PWLB Rate.

Payment of interest

During the Investment Period, interest shall accrue annually, be capitalised and added to the outstanding principal of the Loan on an annual basis. Following the expiry of the relevant Investment Period, the Borrower shall, in accordance with the relevant Amortisation Schedule, pay accrued (but uncapitalised) interest on each Loan on the Interest Payment Date applicable to that Loan.

Notification of rates of interest
The Lender shall promptly notify the Borrower of the determination of a rate of interest under this agreement. 

7. Default interest

Default interest

(a) If the Borrower does not pay any amount it is obliged to pay under the Finance Documents when it is due, the Borrower shall pay interest on that Unpaid Amount from time to time outstanding for the period beginning on its due date and ending on the date the Lender receives it, both before and after judgment.

(b) The rate of interest applicable to the Unpaid Amount shall be the rate per annum which is 2% higher than the rate of interest which would have been applied if the Unpaid Amount had, during the period of non-payment, constituted a Loan in the currency of the Unpaid Amount.

8. General provisions as to interest

The Borrower’s liability to pay interest is:

(a)
subject to clause 10.3; and

(b)
limited in accordance with the terms of clause 25.

9. Repayment, prepayment and cancellation

Repayment of Loans

(a)
The Loans together with interest on the Loans shall be repaid in accordance with their respective Amortisation Schedules.

(b)
The Borrower shall repay each Loan together with interest on each Loan in full on its Termination Date. 
(c)
Notwithstanding clause 9.1 (b), in the event that Retained Business Rate Income in respect of any Project has been insufficient to repay the relevant Loan in full by its Termination Date, then (unless on the Termination Date the Borrower repays the Loan in full from other Retained Business Rate Income) payments of principal and interest on the relevant Loan shall continue to be made from Retained Business Rate Income in accordance with the then existing Amortisation Schedule (subject to any variations agreed in writing between the Lender and the Borrower) until the Loan together with interest on that Loan has been paid in full, and the Termination Date shall automatically be extended accordingly. The parties shall consult and co-operate with each other in good faith with a view to reaching agreement on the variations to the Amortisation Schedule which are required to adjust the payments of principal and interest on the relevant Loan to reflect the shortfall in Retained Business Rate Income in respect of that Project. 
Voluntary prepayment

(a) The Borrower may prepay part or all of a Loan by notifying the Lender ten Business Days in advance. The Borrower may only do this if:

(i) the notice specifies the Loan or Loans to be prepaid and the amount of the prepayment which, if of part of a Loan, must reduce the amount of the Loan by a minimum amount of £250,000 and multiples of £250,000 thereafter; and
(ii) the prepayment does not result in an Event of Default or Potential Event of Default.
(b) On the date of prepayment of part or all of a Loan in accordance with clause 9.2(a), the Borrower shall pay to the Lender a prepayment fee equal to the actual loss to the Lender of prepaying a Loan to the PWLB or other provider of funds in the amount prepaid and with the same repayment basis (in each case as set out in the relevant Amortisation Schedule) plus the Lender’s administrative and legal costs. Where the Lender has utilised its own funds to make a particular Loan, the Borrower shall only be required to pay the Lender’s administrative and legal costs on the date of prepayment of part or all of a Loan.
Voluntary cancellation

(c) The Borrower may cancel all (but not part) of the Available Facility by giving the Lender not less than ten Business Days' prior notice. The Borrower may only do this if no Event of Default or Potential Event of Default would result from the cancellation.

(d) On the date of cancellation of all of the Available Facility in accordance with clause 9.3(a), the Borrower shall pay to the Lender a fee in an amount equal to 0.20% of the amount cancelled.
Tax and increased cost prepayment

(e) If the Borrower is required to pay the Lender any additional amounts under either clause 12.1 or clause 13.1, or the Lender claims indemnification from the Borrower under clause 12.2, then the Borrower may serve a notice of prepayment on the Lender while the circumstances referred to continue. This does not affect the Borrower's obligations under clause 12 to clause 15.

(f) If the Borrower gives a prepayment notice under clause 9.4(a), it shall prepay the outstanding Loans, together with accrued interest on those Loans and all other sums payable under the Finance Documents, to the Lender five Business Days after that notice was given (or such later date as it may have specified in the notice). 

(g) On prepayment by the Borrower in accordance with clause 9.4(b), the Commitment shall be cancelled automatically.

Illegality

(h) The Lender may require the Borrower to prepay the Loans, if:

(i) any law or regulation is introduced or changed, or there is any change in the way any court or regulatory authority interprets or applies any law or regulation which;

(ii) complying with any direction, request or requirement (whether or not having the force of law) of any monetary agency, central bank, or governmental or regulatory authority; or

(iii) any judgment, order or direction of any court, tribunal or authority binding on the Lender, 

makes it unlawful for the Lender to make any Loan, or allow any Loan to remain outstanding or fund or maintain the Commitment, or allow the Commitment to remain outstanding.

(i) To require prepayment under clause 9.5(a), the Lender shall give notice to the Borrower demanding prepayment and giving the date for that prepayment. The date for prepayment shall be:

(i) the last day of the Interest Period for each relevant Loan or Loans to be prepaid; or

(ii) if earlier, the date the Lender certifies to be the last date for payment under any law, regulation, direction, request, requirement, judgment or order specified in clause 9.5(a).

(j) The Borrower shall prepay the Loans as set out in the notice, together with accrued interest on those Loans and all other sums payable under the Finance Documents together with any prepayment fee as is mentioned in clause 9.2(b).

(k) The Lender's obligations to make Loans shall terminate on it giving notice under clause 9.5(b), and its Commitment shall be automatically cancelled on that date.

Change of Control

(l) Each of the Lender and the Borrower shall promptly notify the other if:

(i) there is a Change of Control, or 

(ii) it becomes aware of circumstances that may result in a Change of Control.
(m) Following any notification under clause 9.6(a):

(i) the Lender shall not be obliged to fund any new Loans; and

(ii) the Lender and the Borrower shall each use reasonable endeavours to:

(A)
procure the transfer of the rights and obligations of the Borrower under the Finance Documents to the Replacement LEP; and

(B) 
enter into such documents which are reasonably required to effect such transfer; and

(iii) to the extent that such rights and obligations are not so transferred prior to the date which falls 30 Business Days after the Change of Control (or such longer period which is agreed between the Lender and the Borrower in writing), the rights and obligations of the Borrower under the Finance Documents shall cease and have no further effect, save in respect of any undischarged obligations up to that date.
Repayment, prepayment and cancellation general provisions

(n) Any prepayment or cancellation notice that the Borrower gives under this agreement shall be irrevocable. A prepayment notice shall oblige the Borrower to prepay the relevant Loan as set out in that notice.

(o) Any part of the Facility which has either been repaid or prepaid may not be reborrowed in accordance with this agreement.

(p) No amount of the Commitment cancelled under this agreement may be reinstated. 

(q) Any prepayment under this agreement shall be made together with accrued interest on the amount prepaid, and subject to any prepayment fee payable under clause 9.2(b) without premium or penalty.

(r) If the Borrower does not make a prepayment on the date for prepayment specified in this agreement, or gives a prepayment notice but fails to make the prepayment on the date specified in the prepayment notice, the default interest provisions of clause 7 shall apply to the unpaid prepayment amount.

(s) No repayment, prepayment or cancellation is permitted, except in accordance with the express terms of this agreement.

(t) The Borrower’s liability to repay or prepay any Loan is:

(i) Subject to clause 10.3; and

(ii) limited in accordance with the terms of clause 25. 

10. Payments

Currency of account

(a) Subject to satisfaction of all the applicable conditions in clause 4 and unless a contrary intention appears in this agreement, the Lender shall pay each Loan to the Borrower in Sterling in immediately available cleared funds on the relevant Drawdown Date to, or for the account of, the Borrower as specified in the Drawdown Request.

(b) Subject to clause 9.1(c) and unless a contrary intention appears in this agreement, the currency of account shall be Sterling and all payments that the Borrower makes under this agreement shall be made:

(i) in full, without any deduction (except as allowed by clause 12.1), set-off or counterclaim; and 

(ii) in immediately available cleared funds on the due date to an account which the Lender may specify to the Borrower for the purpose.

(c) The Borrower shall pay costs, expenses, Taxes and the like (and any interest payable on those amounts) in the currency in which they are incurred.

Business Days

Any payment under any Finance Document which is due to be made on a day which is not a Business Day shall be made on the next Business Day in the same calendar month (if there is one), or the immediately preceding Business Day (if there is not). Any interest or other amount accruing on a daily basis shall be calculated accordingly.
Retained Business Rates
(d) It is acknowledged and agreed by the parties that the Borrower's liability in respect of each Loan will be met from Retained Business Rates to the extent that they have been paid over to the Borrower.

(e) The Lender will promptly account to the Borrower and pay over to the Borrower all Retained Business Rates (to the extent received) by no later than 31 October in each calendar year.  
(f) The Lender shall promptly supply to the Borrower upon request the details of:

(i) each business rate assessment made by the Lender on any property within the Cheshire Science Corridor Enterprise Zone; and
(ii) all sums received by the Lender in respect of Retained Business Rates.
11. Fees, charges and expenses

Fees

The Borrower shall pay to the Lender an arrangement fee of 75 basis points on the entire Facility. An amount equal to 25 basis points shall be paid on the date of this agreement. The balance of 50 basis points shall be deemed to be included in the Margin.
Transaction expenses

The Borrower shall, within three Business Days of demand, pay to the Lender the amount of all costs and expenses (including legal, printing and out-of-pocket expenses) reasonably and properly incurred by the Lender in connection with:

(a) the negotiation, preparation, execution and perfection of the Finance Documents and the other documents referred to in them; and

(b) any amendment, extension, waiver, consent or suspension of rights (or any proposal for any of these) relating to a Finance Document or a document referred to in any of them.

Enforcement and preservation costs

The Borrower shall, on demand, pay to the Lender the amount of all costs and expenses (including legal, printing and out-of-pocket expenses) incurred by the Lender in connection with enforcing or preserving any rights under any Finance Document.

12. Taxes

Tax gross-up

(a) The Borrower shall make all its payments under the Finance Documents without any Tax Deduction, unless a Tax Deduction is required by law.

(b) Promptly on becoming aware that it must make a Tax Deduction (or that there is any change in the rate or the basis of a Tax Deduction), the Borrower shall notify the Lender. Similarly, the Lender shall notify the Borrower if it becomes aware that a Tax Deduction must be made on a payment payable to the Lender.

(c) Subject to clause 12.1(d), if the Borrower is required to make a Tax Deduction by law from any payment due under any Finance Document:

(i) the payment due from the Borrower shall be increased to an amount which (after making any Tax Deduction) leaves an amount equal to the payment which would have been due if no Tax Deduction had been required; and

(ii) the parties shall consult and co-operate with each other in good faith with a view to reaching agreement on any variations to the Amortisation Schedule which are required to adjust the payments of principal and interest on the Loans to reflect the increased payments under clause 12.1(c)(i).

(d) The Borrower does not have to make an increased payment to the Lender under clause 12.1(c) for a Tax Deduction in respect of tax imposed by the United Kingdom from a payment of interest on a Loan made (or to be made) under the Finance Documents if, on the date the payment falls due, the payment could have been made to the Lender without a Tax Deduction if it were a Qualifying Lender but, on that date, the Lender is not or has ceased to be a Qualifying Lender other than as a result of any change after the date it became a Lender under this agreement in (or in the interpretation, administration, or application of) any law or any published practice or concession of any relevant taxing authority.

(e) The Borrower shall make any Tax Deduction under clause 12.1, and any payment required in connection with that Tax Deduction, within the time allowed and for the minimum amount required by law. 

(f) Within 30 days of making either a Tax Deduction or any payment required in connection with that Tax Deduction, the Borrower shall deliver to the Lender evidence reasonably satisfactory to the Lender that either the Tax Deduction has been made or any appropriate payment paid to the relevant taxing authority (as applicable).
Tax indemnity

(g) Within three Business Days of demand by the Lender, the Borrower shall pay the Lender an amount equal to the loss, liability or cost that the Lender determines that it has directly or indirectly suffered, or will directly or indirectly suffer, in relation to Tax in respect of amounts payable to it under a Finance Document. 

(h) clause 12.2(a) shall not apply to:

(i) any Tax assessed on the Lender under the law of the jurisdiction in which the Lender is incorporated or resident for tax purposes if that Tax is imposed on, or calculated by reference to, the net income, profits or gains received or receivable (but not any sum deemed to be received or receivable) by the Lender; or

(ii) the extent that a loss, liability or cost is compensated for by an increased payment under clause 12.1, or would have been so compensated if clause 12.1(d) had not applied.

(i) If the Lender makes (or intends to make) a claim under clause 12.2(a), it shall promptly notify the Borrower of the event which has caused (or will cause) that claim.
(j) The provisions of this clause 12 are subject to clause 25.
Tax Credit

If the Borrower makes a Tax Payment and the Lender determines that:

(k) a Tax Credit is attributable to an increased payment of which that Tax Payment is a part, to that Tax Payment or to a Tax Deduction in consequence of which that Tax Payment was required; and

(l) it has obtained and used that Tax Credit,

the Lender shall pay an amount to the Borrower that the Lender determines will leave the Lender (after that payment) in the same after-Tax position as it would have been in had the Tax Payment not been required to be made by the Borrower.

Stamp taxes

The Borrower shall pay and, within three Business Days of demand, indemnify the Lender against any cost, loss or liability that the Lender incurs in relation to all stamp duty, registration and other similar Taxes payable in respect of any Finance Document.

Value Added Tax

(m) All amounts payable by the Borrower to the Lender under a Finance Document that (in whole or in part) constitutes consideration for VAT purposes are deemed to be exclusive of VAT. Subject to clause 12.5(b), if VAT is chargeable on any supply made by the Lender to the Borrower under a Finance Document, the Borrower shall pay the Lender (in addition to, and at the same time as, paying the consideration) an amount equal to the amount of the VAT and the Lender shall promptly provide an appropriate VAT invoice to the Borrower.

(n) Where a Finance Document requires the Borrower to reimburse the Lender for any costs or expenses, the Borrower shall, at the same time, reimburse and indemnify the Lender against all VAT incurred by the Lender in respect of those costs or expenses. The amount payable shall be the amount that the Lender reasonably determines is the amount that neither it, nor any other member of any group of which it is a member for VAT purposes, is entitled to recover from the relevant tax authority in respect of the VAT.

13. Increased costs

Increased costs

Subject to clause 13.3, within three Business Days of a demand by the Lender, the Borrower shall pay the Lender the amount of any Increased Costs incurred by the Lender or any of its Affiliates as a result of:

(a) the introduction of, or any change in (or in the interpretation, administration or application of), any law or regulation by any governmental or regulatory authority; or 

(b) compliance with any law or regulation made after the date of this agreement.

Increased cost claims

(c) If the Lender intends to make a claim under clause 13.1, it shall notify the Borrower of the event that will cause that claim.

(d) As soon as practicable after a demand by the Borrower, the Lender shall provide a certificate confirming the amount of its Increased Costs.

(e) The provisions of this clause 13 are subject to clause 25.

Exceptions

Clause 13.1 does not apply to any Increased Cost that is: 

(f) due to a Tax Deduction required to be made by the Borrower by law; or
(g) compensated for by clause 12.2 or would have been so compensated if clause 11.2(b) had not applied. 
14. Indemnities

Currency indemnity

(a) If any amount due from the Borrower under any Finance Document (an "Amount"), or any order, judgment or award given or made in relation to an Amount, has to be converted from the currency (the "First Currency") in which that Amount is payable into another currency (the "Second Currency") to:

(i) make or file a claim or proof against the Borrower;

(ii) obtain or enforce an order, judgment or award in relation to any litigation or arbitration proceedings,

the Borrower shall as an independent obligation, within three Business Days of demand, indemnify the Lender against any cost, loss or liability arising out of or as a result of the conversion including any discrepancy between (i) the rate of exchange used to convert that Amount from the First Currency to the Second Currency and (ii) the rate or rates of exchange available to that person at the time of its receipt of that Amount.

(b) The Borrower waives any right it may have in any jurisdiction to pay any amount under the Finance Documents in a currency other than that in which it is expressed to be payable.

Other indemnities

The Borrower shall indemnify the Lender within three Business Days of demand against any cost, loss or liability incurred directly or indirectly by the Lender as a result of:

(c) the occurrence of any Event of Default or Potential Event of Default;

(d) a failure by the Borrower to pay any amount due under a Finance Document on its due date;

(e) investigating any event which the Lender reasonably believes is an Event of Default or Potential Event of Default (including the costs of appointing professional advisers in connection with any such investigation);

(f) acting or relying on any notice, request or instruction which the Lender reasonably believes to be genuine, correct and appropriately authorised (including the costs of appointing professional advisers in connection with any such action or reliance);

(g) any prepayment of the Facility being made other than in accordance with a notice of prepayment given in accordance with the terms of this agreement; or
(h) a Loan not being made by reason of the operation of any one or more of the provisions of this agreement (other than by reason of default or negligence by the Lender) or the Borrower purporting to revoke a Drawdown Request.
General indemnity provisions
(i) Each indemnity in this agreement:

(i) is subject to clause 25;

(ii) is a separate and independent obligation from the other obligations in this agreement;

(iii) gives rise to a separate and independent cause of action;

(iv) applies whether or not any indulgence is granted by the Lender; and

(j) shall continue in full force and effect despite any judgment, order, claim or proof for a liquidated amount in respect of any sum due under this agreement, or any other judgment or order.
15. Mitigation by Lender

Mitigation

If circumstances arise which would (or would on the giving of notice), result in:

(a) any additional amounts becoming payable under either or both of clause 12.1 and clause 12.2; or

(b) any amount becoming payable under clause 13.1; or 

(c) any prepayment under clause 9.5, 

the Lender shall, in consultation with the Borrower, take such reasonable steps as may be open to it to mitigate or remove the relevant circumstance.

Limitation of liability

(d) The Lender does not have to take the steps set out in clause 15.1 if it believes that taking them might have an adverse effect on its business, operations or financial condition or disadvantage it financially in any other way.

(e) Any action of the Lender under clause 15.1 shall:

(i) not limit the Borrower's obligations under the Finance Documents; and

(ii) be without prejudice to the terms of any of clause 12.1 and clause 12.2, clause 13.1 and clause 9.5.

(f) The Borrower shall promptly indemnify the Lender for all costs and expenses reasonably incurred by the Lender as a result of steps taken by it under clause 15.1.

16. Representations and warranties

The Borrower makes the representations and warranties in clause 16.1 to clause 16.15 to the Lender on the date of this agreement.

Due incorporation

The Borrower:

(a) is a private limited liability company by guarantee, duly incorporated and validly existing under the laws of England; and
(b) has the power to own its assets and carry on its business as it is being conducted.

Powers

(c) The Borrower has the power to enter into, deliver and perform, and has taken all necessary action to authorise its entry into, delivery and performance of, the Finance Documents and the transactions contemplated by them.

(d) No limit on its powers will be exceeded as a result of the borrowing or grant of security contemplated by the Finance Documents.

Non-contravention

The entry into and performance by it of, and the transactions contemplated by, the Finance Documents do not and will not contravene or conflict with:

(e) the Borrower's constitutional documents;

(f) any agreement or instrument binding on it or its assets or constitute a default or termination event (however described) under any such agreement or instrument; or

(g) any law or regulation or judicial or official order, applicable to it.

Authorisations

The Borrower has obtained all required or desirable authorisations to enable it to enter into, exercise its rights and comply with its obligations in the Finance Documents and to make them admissible in evidence in its jurisdiction of incorporation. Any such authorisations are in full force and effect.

Binding obligations
Subject to the Legal Reservations:

(h) the Borrower's obligations under the Finance Documents are legal, valid, binding and enforceable; and

(i) each Security Agreement creates (or, once entered into, will create):

(i) valid, legally binding and enforceable Security for the obligations expressed to be secured by it; and

(ii) subject to registration with the Registrar of Companies and, in the case of real property, registration at the Land Registry, perfected Security over the assets expressed to be subject to security in it,

in favour of the Lender, having the priority and ranking expressed to be created by each Security Agreement and ranking ahead of all (if any) Security and rights of third parties except those preferred by law.

No filing or stamp taxes

Under the law of its jurisdiction of incorporation, and save as referred to in clause 16.5(b)(ii), it is not necessary to file, record or enrol any Finance Document with any court or other authority in that jurisdiction or pay any stamp, registration or similar Taxes in relation to any Finance Document or any transaction contemplated by any Finance Document.

Governing law and enforcement

The choice of English law as the governing law of each Finance Document will be recognised and enforced in its jurisdiction of incorporation and any judgment obtained in England or Wales in relation to a Finance Document will be recognised and enforced in that jurisdiction.

Deduction of tax

No deduction for, or on account of, Tax is required from any payment that the Borrower may make under any Finance Document.

No default

(j) No Event of Default and, on the date of this agreement Potential Event of Default, is continuing or might reasonably be expected to result from the making of a Loan.

(k) No other event or circumstance is outstanding which constitutes (or, with the expiry of a grace period, the giving of notice, the making of any determination or any combination thereof, would constitute) a default or termination event (howsoever described) under any other agreement or instrument which is binding on it or to which any of its assets is subject which has or is likely to have a Material Adverse Effect.

Information

The information, in written or electronic format, supplied by, or on behalf of, the Borrower to the Lender in connection with the Facility and the Finance Documents was, at the time it was supplied or at the date it was stated to be given (as the case may be):

(l) if it was factual information, complete, true and accurate in all respects;

(m) if it was a financial projection or forecast, prepared on the basis of recent historical information and on the basis of reasonable assumptions and was arrived at after careful consideration;

(n) if it was an opinion or intention, made after careful consideration and was fair and made on reasonable grounds; and

(o) not misleading in any material respect, nor rendered misleading by a failure to disclose other information,

except to the extent that it was amended, superseded or updated by more recent information supplied by, or on behalf of, the Borrower to the Lender and accepted by the Lender.

Financial statements

Each set of financial statements delivered to the Lender by the Borrower was prepared in accordance with GAAP consistently applied and gives a true and fair view of the Borrower's financial condition and operations during the relevant accounting period.

No litigation

No litigation, arbitration or administrative proceedings are taking place, pending or, to the Borrower's knowledge, threatened against it, any of its directors or any of its assets, which, if adversely determined, might reasonably be expected to have a Material Adverse Effect.

No breach of law

The Borrower has not breached any law or regulation which breach has or is likely to have a Material Adverse Effect.

Pari passu

The Borrower's payment obligations under the Finance Documents rank at least pari passu with all existing and future unsecured and unsubordinated obligations (including contingent obligations), except for those mandatorily preferred by law applying to registered societies generally.

Centre of main interests and establishments

For the purposes of Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on insolvency proceedings (recast) (Recast Insolvency Regulation), the "centre of main interests" (as that term is used in Article 3(1) of the Recast Insolvency Regulation) of the Borrower is situated in the United Kingdom and it has no "establishment" (as that term is defined in Article 2(10) of the Recast Insolvency Regulation) in any other jurisdiction.

Members

The members of the Borrower are (i) the Lender; (ii) [

] Council, and (iii) Warrington Borough Council.

Repetition

Save for the representations and warranties at clause 16.8 (Deduction of Tax), clause 16.9(a) (No default), clause 16.12 (No litigation), clause 16.13 (No breach of law), and clause 16.16 (Members)) the Borrower repeats the representations and warranties in this clause 16 on:

(p) the date of each Drawdown Request;

(q) each Drawdown Date; and

(r) the first day of each Interest Period,

by reference to the facts and circumstances existing on each such date.

17. General covenants

The Borrower covenants with the Lender as set out in clause 17.2 to clause 16.15 and undertakes to comply with those covenants.

Continuing obligations

The covenants given by the Borrower in this clause 17 shall remain in force from the date of this agreement for so long as any amount remains outstanding under the Finance Documents or any Commitment is in force.

Negative pledge

(a) The Borrower shall not create, or permit to subsist, any Security over the Security Assets.
(b) Clause 16.2(a) shall not apply to any Security which is Permitted Security.

Disposals

The Borrower shall not without the prior written approval of the Lender (such consent not to be unreasonably withheld or delayed) sell, assign, lease, transfer or otherwise dispose of in any manner (or purport to do so) all or any part of, or any interest in, any Security Assets.
Notification of default

(c) The Borrower shall notify the Lender of any Potential Event of Default or Event of Default (and the steps, if any, being taken to remedy it) promptly on becoming aware of its occurrence.

(d) The Borrower shall, promptly on request by the Lender, supply a certificate signed by two of its board members or senior officers on its behalf certifying that no Event of Default is continuing (or, if an Event of Default is continuing, specifying the Event of Default and the steps, if any, being taken to remedy it).

Tax affairs

The Borrower shall:

(e) file all tax returns required to be filed within the time period allowed; and

(f) pay all Taxes shown to be due and payable on such returns or any assessments made against it within the time period allowed (other than amounts being contested in good faith in respect of which payment may be lawfully withheld and in respect of which it maintains appropriate reserves).

Ranking of obligations

The Borrower shall procure that any of its unsecured and unsubordinated obligations and liabilities under the Finance Documents rank, and will rank, at least pari passu in right and priority of payment with all its other unsecured and unsubordinated obligations and liabilities, present or future, actual or contingent, except for those obligations and liabilities mandatorily preferred by law of general application to registered societies.

Authorisations

The Borrower shall promptly obtain all consents and authorisations under any law or regulation (and do all that is needed to maintain them in full force and effect) to enable it to perform its obligations under the Finance Documents and to ensure the legality, validity, enforceability and admissibility in evidence of the Finance Documents in its jurisdiction of incorporation.

Compliance with law

The Borrower shall comply in all respects with all relevant laws to which it may be subject, if failure to do so would materially impair its ability to perform its obligations under the Finance Documents.

Merger

The Borrower shall not enter into any amalgamation, demerger, merger or corporate reconstruction without the prior written consent of the Lender (such consent not to be unreasonably withheld or delayed).

Change of business

The Borrower shall not make any substantial change to the general nature or scope of its business as carried on at the date of this agreement.
Financial statements

The Borrower shall supply to the Lender copies of:

(g) as soon as they become available, but in any event within 180 days after the end of each of its Financial Years, its audited financial statements for that Financial Year; and
(h) as soon as they become available, but in any event within 180 days after the end of each of its Financial Years, an annual report on the EZ Account.
Certification of financial statements

Each set of financial statements delivered to the Lender by the Borrower under clause 17.11(a) shall be certified by a board member of the Borrower as giving a true and fair view of its financial condition as at the date at which those financial statements were drawn up.

Financial statements requirements

The Borrower shall ensure that the financial statements delivered to the Lender under clause 17.11(a) shall:

(i) be prepared using GAAP using accounting practices and financial reference periods consistent with those applied in the preparation of the Original Financial Statements; and

(j) present a true and fair view of the Borrower's assets, liabilities, financial position and profit or loss during the relevant accounting period.

Further information

The Borrower shall supply to the Lender:

(k) all documents dispatched by the Borrower to its members, or its creditors generally, at the same time as they are dispatched but only, in the case of notices or other documents despatched to its shareholders, if they are relevant to the monitoring by the Lender of the performance by the Borrower of or its ability to perform its obligations under the Finance Documents;
(l) details of any litigation, arbitration or administrative proceedings which are current, threatened or pending against the Borrower or any of its board members as soon as it becomes aware of them, and which might, if adversely determined, have a Material Adverse Effect; and
(m) promptly, any further information about the financial condition, business and operations of the Borrower that the Lender may reasonably request.

Delivery Plan and Budget
Within 60 days of the end of each Financial Year, the Borrower shall supply a copy of its Delivery Plan and Budget to the Lender.

18. Events of Default

Each of the events or circumstances set out in clause 18.1 to clause 18.11 is an Event of Default.

Non-payment

The Borrower fails to pay any sum payable by it under any Finance Document when due, unless:

(a) its failure to pay is caused solely by an administrative error or technical problem and payment is made within two Business Days of its due date; or
(b) its failure to pay arises from an insufficiency of Retained Business Rate Income from the relevant Project to meet that payment.
Non-compliance

The Borrower fails (other than a failure referred to in clause 18.1 to comply with any provision of the Finance Documents and (if the default is capable of remedy) such default is not remedied within 20 Business Days of the earlier of:

(c) the Lender notifying the Borrower of the default and the remedy required; and

(d) the Borrower becoming aware of the default.

Misrepresentation

Any representation, warranty or statement made, repeated or deemed made by the Borrower in, or pursuant to, the Finance Documents is (or proves to have been) incomplete, untrue, incorrect or misleading in any material respect when made, repeated or deemed made.

Cessation of business

The Borrower suspends or ceases to carry on (or threatens to suspend or cease to carry on) all or a material part of its business.

Cross-default

(e) Any borrowed money is not paid when due nor within any originally applicable grace period;

(f) Any borrowed money becomes due, or capable of being declared due and payable, prior to its stated maturity by reason of an event of default (howsoever described);

(g) Any commitment for any borrowed money is cancelled or suspended by a creditor of the Borrower by reason of an event of default (howsoever described); or 

(h) Any creditor of the Borrower becomes entitled to declare any borrowed money due and payable prior to its stated maturity by reason of an event of default (howsoever described),

save that no event or circumstance referred to in this clause 18.5 shall constitute an Event of Default if the aggregate amount of borrowed money affected is less than £500,000.

Insolvency

(i) The Borrower stops or suspends payment of any of its debts or is unable to, or admits its inability to pay its debts as they fall due.

(j) The Borrower commences negotiations, or enters into any composition, compromise, assignment or arrangement, with one or more of its creditors (excluding the Lender) with a view to rescheduling any of its Indebtedness (because of actual or anticipated financial difficulties).

(k) A moratorium is declared in respect of any Indebtedness of the Borrower.

(l) Any action, proceedings, procedure or step is taken in relation to:

(i) the suspension of payments, a moratorium of any Indebtedness, winding up, dissolution, administration or reorganisation (using a voluntary arrangement, scheme of arrangement or otherwise) of the Borrower; or

(ii) a composition, compromise, assignment or arrangement with any creditor of the Borrower; or 

(iii) the appointment of a liquidator, receiver, administrative receiver, administrator, compulsory manager or other similar officer in respect of the Borrower or any of its assets.
(m) Any event occurs in relation to the Borrower that is analogous to those set out in clause 18.6(a) to clause 18.6(d) (inclusive) in any jurisdiction.

(n) The presentation of a winding-up petition is frivolous or vexatious and which is dismissed within 20 Business Days of commencement shall not constitute an Event of Default for the purposes of this clause 18.6.
Creditors' process

A distress, attachment, execution, expropriation, sequestration or other analogous legal process (in each case having an aggregate value in excess of £500,000) is levied, enforced or sued out on, or against, the Borrower's assets and is not discharged or stayed within 20 Business Days of the commencement of such process.

Enforcement of security

Any Security (in respect of borrowed money exceeding £500,000) on or over the assets of the Borrower becomes enforceable.

Illegality

All or any part of any Finance Document becomes invalid, unlawful, unenforceable, terminated, disputed or ceases to be effective or to have full force and effect.

Repudiation

The Borrower repudiates or evidences an intention to repudiate the Finance Documents or any of them.

Material adverse change

Any event occurs (or circumstances exist) which have or could be reasonably expected to have a Material Adverse Effect.

Change of status

The Borrower ceases to maintain its status in accordance with clause 16.1.

Acceleration

On and at any time after the occurrence of an Event of Default, the Lender may: 

(o) by notice to the Borrower:

(i) cancel the outstanding Commitment whereupon it shall immediately be cancelled; and/or

(ii) declare that all outstanding Loans, accrued interest and all other amounts accrued or outstanding under the Finance Documents be immediately due and payable, whereupon they shall become immediately due and payable, subject always to clause 25; and/or
(iii) declare that all outstanding Loans be payable on demand, whereupon they shall immediately become payable on demand by the Lender, subject always to clause 25; and/or

(p) exercise any or all of its rights, remedies, powers or discretions under any Security Agreement.
19. Assignment and transfer

Assignment and transfer by the Lender

The Lender may, subject to clause 19.2(a):

(a) assign any of its rights under the Finance Documents; or

(b) transfer all of its rights or obligations by novation,

to:-

1. an Affiliate of the Lender; or

2. a statutory successor to the Lender in its capacity as a local authority; or 
3. any person with the prior written consent of the Borrower.
Conditions of assignment or transfer

(c) If:

(i) the Lender assigns any of its rights or transfers all of its rights or obligations under the Finance Documents; and

(ii) as a result of circumstances existing at the date of the assignment or transfer, the Borrower would be obliged to make a payment to any assignee or transferee under clause 12.1, clause 12.2 or clause 13.1,

then such assignee or transferee is only entitled to receive those payments to the same extent that the Lender would have been so entitled if the assignment or transfer had not occurred.

Assignment or transfer by the Borrower

The Borrower may not assign any of its rights or transfer any of its rights or obligations under the Finance Documents.

20. Confidential information

Confidentiality

The Lender agrees to keep all Confidential Information confidential and not disclose it to anyone other than in accordance with clause 20.2.

Disclosure of confidential information

The Lender may disclose:

(a) to an Affiliate (and any of its or its Affiliate's officers, directors, employees, professional advisers and auditors), in addition to any publicly available information, such Confidential Information as the Lender shall consider appropriate, if the person to whom the information is given is informed that it:

(i) is confidential; and

(ii) may be price-sensitive,

except that the Lender does not need to inform the recipient of (i) and (ii) above, if the recipient is subject to professional obligations to maintain the confidentiality of the information;

(b) to any actual or potential assignee or transferee of its rights or obligations under this agreement (and any of their professional advisers), in addition to any publicly available information, such Confidential Information as the Lender shall consider appropriate, if the person to whom the information is given has entered into a Confidentiality Undertaking, except that there shall be no requirement for a Confidentiality Undertaking if the recipient is subject to professional obligations to maintain the confidentiality of the information;

(c) to any person with (or through) whom it enters into (or may enter into), whether directly or indirectly, any sub-participation in relation to, or any other transaction under which payments are to be made or may be made by reference to, this agreement and/or the Borrower (and any of their professional advisers), in addition to any publicly available information, such Confidential Information as the Lender shall consider appropriate, if the person to whom the information is given has entered into a Confidentiality Undertaking, except that there shall be no requirement for a Confidentiality Undertaking if the recipient is subject to professional obligations to maintain the confidentiality of the information;

(d) to any governmental, banking, taxation or regulatory authority or similar body, or any other person to the extent that it is required to do so by any applicable law, regulation, court order or the rules of any relevant stock exchange, such Confidential Information as the Lender shall consider appropriate, if the person to whom the information is given is informed that it:

(i) is confidential; and

(ii) may be price-sensitive,

except that the Lender does not need to inform the person of (i) and (ii) above, if it considers it is not practicable to do so in the circumstances;

(e) to any person to whom information is required to be disclosed in connection with, and for the purpose of, any litigation, arbitration, administrative or other investigations, proceedings or disputes, such Confidential Information as the Lender shall consider appropriate, if the person to whom the information is given is informed that it:

(i) is confidential; and

(ii) may be price-sensitive,

except that the Lender does not need to inform the person of (i) and (ii) above, if it considers it is not practicable to do so in the circumstances.

Entire agreement

This clause 20 constitutes the entire agreement between the parties in relation to the obligations of the Lender under the Finance Documents regarding Confidential Information and supersedes any previous agreement regarding Confidential Information.

Continuing obligations

The obligations in this clause 20 are continuing and will remain binding on the Lender for a period of twelve months from the earlier of:

(f) the date on which all amounts payable by the Borrower under or in connection with this agreement have been paid in full and all Commitments have been cancelled or otherwise cease to be available; and

(g) the date on which the Lender ceases to be the Lender.

21. Set-off

Lender may set-off

The Lender may at any time set off any matured obligation due from the Borrower to the Lender under any Finance Document against any matured obligation owed by the Lender to the Borrower.  If the liabilities to be set off are expressed in different currencies, the Lender may convert either liability at a market rate of exchange for the purpose of set-off. Any exercise by the Lender of its rights under this clause 21.1 shall not limit or affect any other rights or remedies available to it under this agreement or otherwise.

No obligation to set-off

The Lender is not obliged to exercise its rights under clause 21.1, but if the rights are exercised, the Lender shall promptly notify the Borrower of the set-off that has been made.

22. Calculations and certificates

Accounts

The Lender shall maintain accounts evidencing the amounts owed to it by the Borrower, in accordance with its usual practice. Entries in those accounts shall be prima facie evidence of the existence and amount of the Borrower's obligations as recorded in them.

Certificates and determinations

If the Lender issues any certificate, determination or notification of a rate or any amount payable under this agreement, it shall be (in the absence of manifest error) prima facie evidence of the matter to which it relates.

Day count convention

Any interest, commission or fee shall accrue on a day-to-day basis, calculated according to the actual number of days elapsed and a year of 365 days.

23. Amendments, waivers and consents

Amendments

No amendment of any Finance Document shall be effective unless it is in writing and signed by, or on behalf of, each party to it (or its authorised representative).

Waivers and consents

(a) A waiver of any right or remedy under any Finance Document or by law, or any consent given under any Finance Document, is only effective if given in writing by the waiving or consenting party and shall not be deemed a waiver of any other breach or default. It only applies in the circumstances for which it is given and shall not prevent the party giving it from subsequently relying on the relevant provision.

(b) A failure or delay by a party to exercise any right or remedy provided under any Finance Document or by law shall not constitute a waiver of that or any other right or remedy, prevent or restrict any further exercise of that or any other right or remedy or constitute an election to affirm any Finance Document. No single or partial exercise of any right or remedy provided under any Finance Document or by law shall prevent or restrict the further exercise of that or any other right or remedy. No election to affirm any Finance Document by the Lender shall be effective unless it is in writing.

Rights and remedies

The rights and remedies provided under each Finance Document are cumulative and are in addition to, and not exclusive of, any rights and remedies provided by law.

24. Severance

Severance

If any provision (or part of a provision) of any Finance Document is or becomes invalid, illegal or unenforceable, it shall be deemed modified to the minimum extent necessary to make it valid, legal and enforceable. If such modification is not possible, the relevant provision (or part of a provision) shall be deemed deleted. Any modification to or deletion of a provision (or part of a provision) under this clause shall not affect the legality, validity and enforceability of the rest of the relevant Finance Document.

25. Limited recourse

Notwithstanding all other provisions of the Finance Documents it is agreed between the Lender and the Borrower as follows:

(a) the sole recourse of the Lender to the Borrower under the Finance Documents is to:
(i) the Borrower's Retained Business Rate Income; and

(ii) the amount of any Grant Recoveries actually received by the Borrower; and

(iii) the Borrower's interest in the Security Assets.

(b) the liability of the Borrower to the Lender under the Finance Documents is limited at all times to an aggregate amount equal to:

(i) the Borrower's Retained Business Rate Income;
(ii) the amount of Grant Recoveries actually received by the Borrower; and

(iii) such sums which are recovered by the Lender as a result of the enforcement by the Lender of the Security Agreements. 

26. Counterparts

Counterparts

Each Finance Document may be executed in any number of counterparts, each of which when executed shall constitute a duplicate original, but all the counterparts shall together constitute one agreement.

27. Third party rights

Third party rights

(a) Except as expressly provided elsewhere in a Finance Document, a person who is not a party to this agreement has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce or enjoy the benefit of any term of this agreement. This does not affect any right or remedy of a third party which exists, or is available, apart from that Act.

(b) The rights of the parties to rescind or agree any amendment or waiver under this agreement are not subject to the consent of any other person.

28. Notices

Delivery

Any notice or other communication given to a party under or in connection with any Finance Document shall be:

(a) in writing;

(b) delivered by hand by pre-paid first-class post or other next working day delivery service or sent by email; and

(c) sent to:

(i) the Borrower at: [Please provide details]
Attention: [Please provide details]
email address: [Please provide details]
the Lender at: [[Please provide details]
Attention: [Please provide details]
email address: [Please provide details] 
or to any other address or email address as is notified in writing by one party to the other from time to time.

Receipt by Borrower

Any notice or other communication that the Lender gives to the Borrower under or in connection with any Finance Document shall be deemed to have been received:

(d) if delivered by hand, at the time it is left at the relevant address;

(e) if posted by pre-paid first-class post or other next working day delivery service, on the second Business Day after posting; and

(f) if sent by email, when received in legible form.

A notice or other communication given as described in clause 28.2(a) or clause 28.1(c) on a day that is not a Business Day, or after normal business hours, in the place it is received, shall be deemed to have been received on the next Business Day.

Receipt by the Lender

Any notice or other communication given to the Lender shall be deemed to have been received only on actual receipt.

29. Governing law and jurisdiction

Governing law

This agreement and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by and construed in accordance with the law of England and Wales.

Jurisdiction

Each party irrevocably agrees that, subject as provided below, the courts of England and Wales shall have exclusive jurisdiction over any dispute or claim (including non-contractual disputes or claims) that arises out of or in connection with this agreement or its subject matter or formation. Nothing in this clause shall limit the right of the Lender to take proceedings against the Borrower in any other court of competent jurisdiction, nor shall the taking of proceedings in any one or more jurisdictions preclude the taking of proceedings in any other jurisdictions, whether concurrently or not, to the extent permitted by the law of such other jurisdiction.

This agreement has been executed as a deed and caused to be delivered on the date stated at the beginning of it.

Schedule 1 Conditions precedent

Part A

Initial conditions precedent
1. Constitutional documents

1.1 A copy of the constitutional documents of the Borrower.

1.2 A copy of the resolutions duly passed by the Borrower's board:

(a) approving the entry into, terms of and transactions contemplated by the Finance Documents and resolving that it execute, deliver and perform the Finance Documents;

(b) authorising a specified person or persons to execute the Finance Documents on its behalf, to give all notices (including any Drawdown Request) and take all other action in connection with the Finance Documents; and

(c) confirming that entry into the relevant Finance Document is in the commercial interests of the Borrower (stating the reasons for such conclusion).

1.3 A sample of the signature of each person authorised by the resolutions referred to in paragraph 1.2 of Part A of this Schedule 1.

1.4 A certificate, signed by an authorised signatory of the Borrower, confirming that borrowing or granting security in respect of the Commitment would not mean any borrowing, security or similar limit binding on the Borrower would be exceeded.

1.5 A certificate of an authorised signatory of the Borrower, certifying that each copy document relating to it that it has provided under paragraph 1.1 of Part A of this Schedule 1 is correct, complete and in full force and effect at a date no earlier than the date of this agreement.

2. Finance Documents

2.1 This agreement, duly executed by the Borrower.

3. Other documents and evidence

3.1 Payment by the Borrower of all fees and expenses incurred by the Lender as at the date of this agreement and to be paid or reimbursed by the Borrower under clause 11 on or before the first Drawdown Date.

3.2 The Original Financial Statements.

3.3 The initial Delivery Plan and Budget.
3.4 A copy of any other Authorisation, document, opinion or assurance which the Lender considers necessary or desirable in connection with the entry into, and performance of, the transactions contemplated by the Finance Documents, or for the Finance Documents to be valid and enforceable.
Part B
Further conditions precedent
1.
Project information 
1.1
Evidence that the amount of the relevant Loan will not exceed 40% of the relevant Project's funding requirements.

1.2
Funds flow and use of proceeds statement in respect of the relevant Loan.

1.3
Copies of the Development Documents in respect of the relevant Project.

2.
Due Diligence

Copies of all due diligence reports obtained by the Borrower in respect of the relevant Project (including without limitation reports relating to: value appraisal; planning; construction and technical; insurance; financial standing of project developer; estimated business rate income associated with a Project; environmental surveys; Project feasibility).
3.
Security 
3.5 A Security Agreement duly executed by the Borrower.

3.6 All other documents of title and notices (if any) to be provided under the Security Agreement.
3.7 Where applicable to a Project, all title documents relating to the Borrower's interest in the Security Assets or an acceptable undertaking to hold the same to the order of the Lender (where "acceptable undertaking" means a solicitor's undertaking from a firm of solicitors regulated by the Solicitors Regulation Authority and approved for this purpose by the Lender and in form and substance satisfactory to the Lender).
3.8 Where relevant to a Project, copies of all Authorisations required in connection with the charging of the Security Assets in favour of the Lender.

4. Other documents and evidence

4.1 Evidence that all outstanding Security (other than Permitted Security) affecting the Borrower's interest in the Security Assets has been, or will be, discharged by the Drawdown Date.

4.2 Payment by the Borrower of any outstanding fees and expenses incurred by the Lender and to be paid or reimbursed by the Borrower under clause 11 on or before the first Drawdown Date.
4.3 Payment of any outstanding arrangement fees.

4.4 Project approval from the Lender's credit committee (including as to the Project appraisal) and Enterprise Zone Board (and, for Projects in excess of £2.5m, LEP board approval).

4.5 A copy of the Grant Funding Documentation in respect of the relevant Project.

4.6 A copy of any further Authorisation, document, opinion or assurance which the Lender considers necessary or desirable prior to the Drawdown Date in connection with the entry into, and performance of, the transactions contemplated by the Security Agreement, or for the Security Agreement to be valid and enforceable, in respect of a particular Project.

Schedule 2 Form of Drawdown Request

To: 

The Lender

Attention: 
[NAME] Department

Date: 

[DATE]
Cheshire & Warrington Local Enterprise Partnership
£10,000,000 Facility Agreement dated [DATE] between Cheshire & Warrington Local Enterprise Partnership and [

] Council (Facility Agreement)
We refer to the Facility Agreement. This is a Drawdown Request. Words and expressions defined in the Facility Agreement have the same meaning in this Drawdown Request unless given a different meaning in this Drawdown Request.

We give you notice that we wish to draw down the following Loan on [DATE]:

Amount: £[AMOUNT]

Drawdown Date: [DATE]
The Loan is to be made available by credit to [ACCOUNT DETAILS].

We confirm that, on today's date and the proposed Drawdown Date:

1. The representations and warranties are true and correct, and will be true and correct immediately after the proposed Loan.

2. No Event of Default or Potential Event of Default is continuing or would result from the proposed Loan.

This Drawdown Request is irrevocable.

.................................

For and on behalf of

Cheshire & Warrington Local Enterprise Partnership
SIGNATURES 

THE BORROWER
Executed as a deed by





)

Cheshire & Warrington Local Enterprise Partnership

)


by a duly authorised director





)

in the presence of:




 


…………………………

Witness Signature

…………………………

Witness Name

…………………………

Witness Address

THE LENDER

Executed as a deed by




[                                 ] Council




by affixing the common seal of 

the Council in the presence of:

Signature of Authorised Signatory ………………………..

Print Name of Authorised Signatory………………………..
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